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SUMMARY OF ARGUMENT 


I 

The certificate of discharge from the draft, being in accord 
with law and regulations is all that the plaintiff is entitled to 
receive. 

II 

The issuance of an honorable discharge certificate is a dis¬ 
cretionary act not subject to control by mandamus. 

III 

The remedy sought by appellant is barred by laches. 
Laches may be excused only by justifiable ignorance, and not 
when the claimai t by due diligence, could have obtained the 
information he lacked. 

ARGUMENT 

I 

The “Discharge from Draft" certificate issued to the appellant 
was authorized by a circular promulgated by the Secretary 
of War for and on behalf of the President, and was a valid 
certificate of discharge from the military service 

The only requirement that appellant or any other person in 
the military service of the United States be given a certificate 
of discharge is contained in the 108th Article of War, Act of 
August 29,1916, c. 418, 39 Stat. 668, which reads as follows: 

Act 108: Soldiers—Separations from the Service—No 
enlisted man, lawfully inducted into the military service 
of the United States, shall be discharged from said serv¬ 
ice without a certificate of discharge, signed by a field 
officer of the regiment or other organization to which 
the enlisted man belongs, or by the commanding officer 
when no such field officer is present; and no enlisted man 
shall be discharged from the said service before his term 

(i) 
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of service has expired, except by order of the President, 
the Secretary of War, the Comanding Officer of a de¬ 
partment. or by the sentence of a general court martial. 

Section 2 of the Selective Draft Act of May 18, 1917, c. 15. 
40 Stat. 70, appears to make the above quoted lOSth Article of 
War applicable to persons drafted into the military service, as 
well as to enlisted persons. The said Section 2, provides, in 
part, as follows: 

Sec. 2. That the enlisted men required to raise and 
maintain the organizations of the Regular Army shall 
be raised by voluntary enlistment, or if and whenever 
the President decides that they cannot effectively be so 
raised or maintained, then by selective draft * * * 

All persons drafted into the service of the United States 
and all officers accepting commissions in the forces here¬ 
in provided for shall, from the date of said draft or ac¬ 
ceptance, be subject to the laws and the regulations 
governing the Regular Army * * * and those 

drafted shall be required to serve for the period of the 
existing emergency unless sooner discharged. 

Thus the combined effect of the two laws was to entitle ap¬ 
pellant to a discharge certificate, but the form and terms of the 
certificate were not prescribed by the Congress. This left the 
determination of a suitable type of certificate to the discretion 
of the Secretary of War, as the head of the Department charged 
with enforcement of the two Acts. By virtue of the Act of June 
8,1872, c. 335,17 Stat. 283, R. S. Sec. 161.5 U. S. C. 22, the Secre¬ 
tary of War was authorized to promulgate regulations provid¬ 
ing for such forms of discharge as the exigencies of the various 
services performed by those entitled to certificates might, in 
his opinion, reasonably require. 

Before the adoption of the “Selective Draft Act’’ this discre¬ 
tion of the Secretary was exercised by the promulgation of para¬ 
graph 150 of the Army Regulations, which provided as follows: 

150. Blank forms for discharge and final statements 
will be furnished by the Adjutant General’s Department 
and will be retained in the personal custody of company 
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commanders. Discharge certificates will be used in the 
discharge of enlisted men and for no other purpose, and 
will be of three classes: For honorable discharge, for dis¬ 
charge, and for dishonorable discharge. 

They will be used as follows: 

1. The blank for honorable discharge, when the 
soldier’s conduct has been such as to warrant his reen¬ 
listment and his service has been honest and faithful. 

2. The blank for dishonorable discharge, for dishonor¬ 
able discharge by sentence of a court martial or a mili¬ 
tary commission. 

3. The blank for discharge when the soldier is dis¬ 
charged except as specified under sections 1 and 2 of this 
paragraph (C. A. R. Nos. 14 and 34). 

With the adoption of the Selective Draft Act, new conditions 
arose which required new procedures. Hundreds of thousands 
of men were being brought into the military service by opera¬ 
tion of law. With the new procedures came new forms of dis¬ 
charges. To those who were inducted but failed to pass physical 
examinations at the place of mobilization, there were issued dis¬ 
charges from draft. Davis v. Woodring (111 F. (2d) 523, 72 
Appeals, D. C. 83). 

With the Armistice still new procedures were required to dis¬ 
charge the men who were called to service but who had not ar¬ 
rived at the mobilization point. 

It should be noted that the 108th Article of War (Supra) does 
not require, that any soldier who has a good record must receive 
an honorable discharge from the Army. The statute simply 
provides that an enlisted man, lawfully inducted into the 
Military Service, shall not be discharged from that Service with¬ 
out a certificate of discharge. [Italics supplied.] The form 
and content of certificates of discharge, and the circumstances 
under which a particular form of certificate shall be issued, are 
left to the determination of the War Department. The purpose 
of the statute is simply that no man shall leave the Service 
without evidence of his discharge. 

In execution of the above statute, the Secretary of War 
promulgated the following regulation, which in Section 2B (4) 
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provides for the discharge certificate received by the plaintiff 
and other men in his class: 

Circular War Department, 

No. Ill Washington, December 4, 1818. 

DISCHARGE FROM THE DRAFT UNDER THE PRESIDENT’S 
ORDER OF NOVEMBER 11, 1918 

1. Under the President’s order of November 11, 1918, 
all registrants inducted by Local Boards, but who had 
not arrived at a mobilization camp or station were or¬ 
dered discharged. 

2. In order that all records of such men may be prop¬ 
erly completed, the following instructions will be com¬ 
plied with: 

a. The following are the forms and records prepared 
by Local Boards and forwarded to the commanders of 
the Mobilization camps or stations concerned, for the 
discharge of the men designated in paragraph 1: 

(1) Double Post Card, Form No. 1029, A and B, 
P. M. G. O., Original, no copies. 

(2) Final Statement of Accounts, Form No. 2017, 
P. M. G. 0., Original and two (2) copies. 

(3) Physical Examination, Form No. 1010, P. M. 
G. O.. Original and one (1) copy. 

(4) Registration Card, Form No. 1, P. M. G. 0., One 

(1) Form. 

b. Immediately upon receipt of these records by the 
camp commanders concerned, the procedure indicated 
below will be followed: 

(1) Form No. 1029 A and B will be completed as a 
rejection “Account Cancellation of Call under Presi¬ 
dent’s order of November 11, 1918,” and forwarded to 
the appropriate local Board and the Provost Marshal 
General in the usual manner. 

(2) The Original of Form No. 1010, P. M. G. O., and 
Form No. 2017, P. M. G. O., will be forwarded with Form 
No. 1. P. M. G. O.. to the Adjutant General of the Army. 

(3) A copy of Form No. 1010, P. M. G. O., will be 
transmitted to the camp surgeon. 
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(4) A discharge certificate, on a new blank form 
(Form No. 638-1, A. G. O.), will be made out by the 
camp commander and transmitted with the two re¬ 
maining Forms Nos. 2017, P. M. G. 0., to the disbursing 
quartermaster at the camp or station. 

(5) The disbursing officer will use the two copies of 
Form No.* £017, P. M. G. O., as a statement of final 
account of the man conoemed and will issue a check in 
. settlement thereof in the same manner as in the settle¬ 
ment of final statements. 

(6) The discharge certificate will be indorsed by the 
disbursing officer as to final settlement and will then be 
mailed, with check for amount due, to the man concerned 
at the address given. 

(324.71, A. G. 0.) 

By order of the Secretary of War: 

Peyton C. March, 
General, Chief of Staff. 

Official: 

P. C. Harris, 

The Adjutant General. 

The making of this regulation by the Secretary of War was 
a proper exercise of executive authority. Reid v. U. S., 161 Fed. 
469, writ of error dismissed, 211 U. S. 529, in which case a 
soldier was “discharged without honor” during the term of his 
three year enlistment. It was held that this discharge was 
valid. The Court said: 

The exact method of this soldier’s discharge, and the 
quantum or kind of character that should be given him, 
not being regulated by statute, must necessarily be left 
in the discretion of the executive officer having power to 
grant some kind of discharge. 

It is important to note that the certificate issued to the plain¬ 
tiff is in strict conformity with the statute since it provides that 
the plaintiff “is hereby discharged from the Military Service of 
the United States by order of the President.” 

It is clear that the regulations prescribing the form of the 
plaintiff’s certificate are reasonable and appropriate. 
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The plain tiff was inducted on November 11, 1918 (Appel¬ 
lant’s App. 34), but before he could entrain for camp the Armis¬ 
tice was signed and draft calls had been cancelled. 

It is, therefore, apparent that the plaintiff rendered a particu¬ 
lar kind of Military Service, different from that rendered by 
men w*ho were finally accepted and enrolled as soldiers. The 
plaintiff was never finally accepted, he never arrived at a train¬ 
ing camp, and never received training. The peculiar type of 
service which he rendered is well described by the Supreme 
Court of Rhode Island in Bannister v. Soldiers Bonus Board , 
43 R. 1.346,112 Atl. 422. Bannister had been directed to report 
and had reported at a camp, but he was there rejected as physi¬ 
cally unfit and received a “discharge from draft.” In holding 
that he had not been “mustered into the Federal Service within 
the terms of a Rhode Island Bonus Law, the Court said: 

The petitioner never had an opportunity to report for 
active duty. His experience with the draf t never brought 
him to the stage where it was possible for the Army or 
Navy Department to order him to attack the enemy or 
endure other perils of war. [Italics ours.] He was not 
called for active duty. His name was selected by lot, as 
were the names of all other persons who were called by 
the draft, and he, like the others, was ordered to report 
to a camp for a physical examination to determine his 
fitness for active duty. Had the petitioner successfully 
passed the physical examination, he probably would 
have been enrolled as a member of the army and assigned 
to active duty in a training camp. 

Congress has recognized that men whose military experience 
was similar to that of the plaintiff belong in a category separate 
and distinct from men who were finally accepted and enrolled 
for active service. Thus Section 202 of the World War Veterans’ 
Adjusted Compensation Act, 43 Stat. 122, 3S U. S. C. A. Sec. 
602, provides that: 

In computing the adjusted service credit, no allowance 
shall be made to * * # (i) any individual who was 

discharged or otherwise released from the draft—for the 



period of service terminating with such discharge or 
release. 

And in the World War Veterans’ Act, 43 Stat. 614, 38 U. S. 

C. A. Sections 448, 449, Congress specifically extends the bene¬ 
fits of compensation to persons who die or become disabled 
“after induction by the local Draft Board, * * * but be¬ 
fore being accepted and enrolled for active service.” 

It is not significant that the petitioner became subject to 
military discipline upon his induction by the local Draft Board. 

The 2nd Article of War, 41 Stat. 787, 10 U. S. C. A. Sec. 1473, 
in time of war, subjects even camp followers to military law 
and in time of peace covers military convicts who are no longer 
soldiers, and the inmates of the United States Soldiers Home, 
Washington, D. C., who are not necessarily retired soldiers, 
but may be completely separated from the service. It will 
hardly be argued that such persons are soldiers entitled to hon¬ 
orable discharges upon separation from their military status. 

n | 

i 

The issuance of an honorable discharge certificate is a 
discretionary act not subject to judicial control by • 
mandamus 


Appellant prays for a writ of mandamus requiring the ap¬ 
pellee to issue him an honorable discharge certificate. Pre¬ 
scinding for the moment from all questions concerning the 
discharge certificate actually received by the appellant, and 
assuming for the purposes of discussion that the appellant re¬ 
ceived no discharge certificate, still the appellant should not 
be granted the relief sought. Whether or not he is entitled to 
such a certificate is a matter which rests in the sound discretion 
of the appellee. The Court should not substitute its judgment 
for that of the Secretary as to the quality of appellant’s service 
and his character as exhibited during the service. This was 
recognized in Reid v. United States, 161 Fed. 460, 472 (D. C. 
S. D. N. Y. 1908), writ of error dismissed, 211 U. S. 529, 29 
S. Ct. 171,53 L. Ed. 313. There it was said: 

The exact method of this soldier’s discharge and the 
quantum or kind of character that should be given him, 


i 
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not being regulated by statute, must necessarily be left 
to the discretion of the executive officer having power 
to grant some kind of discharge. That it is beyond the 
power of the judicial branch to coerce or review the dis¬ 
cretion of the executive is familiar doctrine, while that 
a discharge with a bad character is not a punishment 
to the man discharged within the meaning of any federal 
statute is settled by United States v. Kingsley , 138 U. 
S. 87,11 S. Ct. 286,34 L. Ed. 896. 

Ill 

The remedy sought by appellant is barred by laches 

Twenty-five years elapsed from the time the appellant re¬ 
ceived his discharge certificate until the date that he first 
attempted to obtain a certificate in a different form from the 
appellee (Appellant’s App. 9). Such extraordinary delay, un¬ 
less adequately excused, obviously constitutes gross laches. 
The authorities are at one with the proposition that the statute 
of limitations is not operative in mandamus cases, but that 
laches is a good defense. Whether a party is guilty of such 
laches as will bar his claim is a question addressed to the sound 
discretion of the trial court. It is a settled rule of law that 
the exercise of judicial discretion will not be overturned on 
appeal unless the ruling of the trial court is so clearly wrong 
as to amount to an abuse of discretion. Gillons et at. v. Shell 
Company of California, 86 F. (2d) 600,604 (C. C. A. 9). There, 
the court said, in discussing the question of laches: 

At the outset, it will be helpful that we place our 
inquiry in its proper setting. It must be borne in mind 
that the decision of the trial court on the subject of 
laches will not be set aside unless it is palpably wrong. 

In The Kermit, 76 F. (2d) 363, 367, cer. den., Lam- 
born v. American Ship & Commerce Nav. Co., 296 U. S. 
581, 582, 56 S. Ct. 93, 80 L. Ed. 411, we said: “As the 
decisions indicate, the question of laches is addressed 
to the sound discretion of the trial judge, and his de¬ 
cision will not be disturbed on appeal unless it is so 
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clearly wrong as to amount to an abuse of discretion.” 
See also 21 C. J. 217,219. 

It is clearly settled that ignorance is an excuse in the as¬ 
sertion of a claim only when it is justifiable ignorance and not' 
when the claimant, by due diligence, could have obtained the 
information he says he lacked. Foster v. Mansfield, Coldwater 
and Lake Michigan R. R. Co., 146 U. S. 88, 99,13 S. Ct. 28, 36 
L. Ed. 899, Wyant v. Brennan, 85 F. (2d) 920, 922 (C. C. A. 4). 

In the Foster case, the Supreme Court said: 

The defense of want of knowledge on the part of one 
charged with laches is one easily made, easy to prove 
by his own oath, and hard to disprove; and hence the 
tendency of courts in recent years has been to hold the 
complainant to adhere to a rigid compliance with the 
law which demands, not only that he should be ig¬ 
norant of the law but that he should have used reason¬ 
able diligence to inform himself of all the facts. 

In Arant v. Lane, 249 U. S. 367, 39 S. Ct. 293, 63 L. Ed. 650, 
it was held that relief would be denied, without inquiring into 
the merits of the claim, where petitioner, in a mandamus action 
seeking reinstatement to an office from which it was alleged he 
had been unlawfully removed, had waited 20 months before 
seeking judicial aid. It cannot be too strongly urged that by 
the appellant’s own admissions in the case at bar he delayed 
twenty-five years before resorting to court. 

In the case of Godden v. Kimmell, 99 U. S. 201, 212,25 L. Ed. 
431, the court said: 

Laches and neglect * * * are invariably dis¬ 
countenanced in equity, and, therefore, there has always 
been a limitation of suits in such courts from the be¬ 
ginning of their jurisdiction. Limitations of the kind 
are dictated by experience and are founded on a salu¬ 
tary policy, as the lapse of time carries with in the mem¬ 
ory and life of witnesses, the muniments of evidence, and 
the other means of judicial proof. Brown v. County of 
Buena Vista, 95 U. S. 161. 
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CONCLUSION 

In conclusion we submit the amended complaint was prop¬ 
erly dismissed and the judgment should be affirmed. 
Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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